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Andrew Carlson recovered a judgment in the Circuit

Court for the District of Oregon against the San Francisco

and Portland Steamship Company for personal injuries

received by him Avhile in the service of the steamship com-

pany on board the steamer "Saint Paul." Carlson was a

longshoreman whose duties were to help in loading and

unloading steamships for the company in whose service

he was. On the 26th day of September, 1905, the day when

Carlson received the injuries which are the basis of the

present action, he was required by the steamship company,

in addition to his duties as longshoreman, to perform the

duties of winchman in the working of a lever by means

of which lever two freight elevators, known as the "star-



board elevator" and the "port elevator," were lifted up

and lowered down. The lever was operated by means of

a steam engine. For testimony showing additional duties

performed by Carlson on the day of the accident, see testi-

mony of Smith, foreman for steamship company. Tran-

script of Eecord, pages 138, 139; testimony of Solomon

Peppin, Transcript of Record, pages 114, 115; testimony

of Carlson, Transcript of Record, pages 78, 79.

Freight was removed from the hold of said steamer

"Saint Paul" to the deck of said steamer as has been

said by means of two elevators; each of said elevators

were moved up and down by means of wire cables which

were attached to a beam, the beam being about twenty

feet above the bottom of the hold of the ship, and

about eight feet above the deck. The cables passed

down on either side of said elevators to the bottom thereof,

and immediately under said elevators, and were then

passed up again on the other side of the elevator, so as to

be between both elevators. The cable then went over a

pulley and was passed over to a drum where it was wound

up, and the elevators were made to work so that as the

cable of one elevator was wound around the drum and

such elevator hoisted, the other cable would unwind and

lower the opposite elevator. Noav the beams to which

the cables were attached had a flange which v.hen the

elevator went up to the beam caused said elevator to be

caught in the flange so that it would not work, the cables

would unwind, but the elevator being suspended from the

flange would not move. To remedy this defect the steam-

ship company caused safety blocks, with rubber under-

neath, to be attached to the beam ; said safety blocks were



about eight inches below the beam, so that the elevator

could never become jammed in the beam. On the occasion

of the last trip of the said "Saint Paul" the safety blocks

of the starboard side of the ship became detached from

the beam, in some manner unknown to Carlson, but which

fact could have been known by the steamship company

by the exercise of reasonable care. (For failure of the

mate to make inspection see his (E. W. Mason's) testi-

mony, Transcript of Record, page 126).

On the day (September 26, 1905), of the injury to

Carlson, the starboard elevator became caught in the

flange of the beam and remained stationary, the other ele-

vator was raised to the top, but the fact that the port

elevator had been raised to the top was unknown to Carl-

son at the time he received his injuries. The fact that

the port elevator was raised to the top is an admitted fact,

though there is no agreement as to how it was raised. In

its answer the company' alleged that one of Carlson's

co-servants, whose name it, the company, did not know,

carelessly and negligently, without warning, raised the

port elevator (see steamship company's answer. Transcript

of Record, page 18 ) . At the trial of the cause in the Court

below the steamship company asked permission to amend

its answer and insert these words: "And so (meaning

Carlson) negligently and carelessly operated said winch

and steam therewith, so that said port elevator came to

the deck while said starboard elevator was so caught."

Carlson, on his part, contended that the port elevator was

raised to the top by some one to him unknown. The cable

as it unwound failed to lower the elevator caught in the

flange, when as Carlson, at the instance of his foreman,



undertook to jar the starboard elevator loose, wliile Carl-

son was on said starboard elevator the starboard elevator

fell from the beam to the hold of the ship with Carlson

in it. At the close of the ease, in the Court below, the

steamship company moved the Court to direct a verdict

in its favor upon the ground that Carlson had not proven

a cause sufficient to be submitted to the jury, in this, that

the proofs did not show any negligence of the company,

and further that it affirmatively appears from the evidence

that the proximate cause of the accident was Carlson's

own act in trying to jar loose the elevator with the

knowledge that it was in the condition in which it then

was, and upon the further ground that if there was any

negligence in moving the other elevator up while one

was stuck, it was the negligence either of Carlson or of

some fellow servant, and that if there was any negligence

upon the part of the foreman. Smith, in attempting to jar

loose this elevator, it was the negligence of a co-servant

in the performance of a detail of the employment. This

motion, to direct a verdict, was denied by the trial Court,

and this action of the trial Court is mainly relied upon

by the plaintiff in error to reverse the judgment.



POIIVTS AND AUTHORlTIEI§

I.

What is the proximate cause of an injury is ordinarily

a question for the jury. It is not a question of science

or of legal knowledge. It is to be determined as a fact,

in view of the circumstances of fact attending it.

Milwaukee etc. Railway Co. v. Kellogg, 94 U. S.

469, 474;

Cole V. German Savings & Loan Society, 124 Fed.

113, 121;

Railway Co. v. Callaghan, 56 Fed. 988, 991

;

Ins. Co. V. Melick, 65 Fed. 178, 180.

II.

The primary cause may be the proximate cause of a

disaster, though it may operate through successive instru-

ments, as an article at the end of a chain may be moved

by a force applied to the other end, that force being the

proximate cause of the movement, or as in the oft-cited

case of the squib thrown in the market place.

2 Bl. Rep. 892.

The question always is, was there an unbroken con-

nection between the wrongful act and the injury, a con-

tinuous operation? Did the facts constitute a continuous

succession of events so linked together as to make a natural

whole, or was there some new and independent cause inter-

vening between the wrong and the injury?

Insurance Co. v. Boon, 95 U. S. 117, 130; ,

Pastene v. Adams, 49 Cal. 87, 90;
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Freeman v. Mercantile Accident Association, 156

Mass. 351, 353

;

Lynn Gas and Electric Co, v. Meriden Fire Insur-

ance Co., 158 Mass. 570, 574;

Deisenrieter v. The Kraus-Merkel Malting Com-

pany, 97 Wis. 279, 284.

III.

Even though the act of a fellow servant may have con-

tributed to the happening of the accident, that will not

relieve the company if it also contributed, "that is to say,

had a share in producing it."

Railway v. Cummings, 106 U. S. 700, 702

;

Chicago etc. Ey. Co. v. Sutton, 63 Fed. 394;

Chicago etc. Ry. Co. v. Price, 97 Fed. 424

;

Shugart v. Atlanta, K. and N. Ry., 133 Fed. 505;

Kennedy v. Grace & Co., 92 Fed. 116; S. C. on

appeal, 99 Fed. 679.

IV.

It does not matter, in the present case, whether or not

Smith, the foreman, be considered as the fellow servant

of Carlson. The question is, did the steamship company

fail to perform its absolute duty to the plaintiff to provide

a reasonably safe place in which he should perform the

work given him to do. The question turns rather on the

character of the act than on the relations of the employes

to each other. If the act is one done in the discharge of

some positive duty of the master to the servant than negli-

gence in the act is the negligence of the master.



Bunker Hill & SuUivau Miu. & Co. v. Jones, 130

Fed. 813, 819;

Northern Pacific R. R. Co. v. Peterson, 162 U. S.

346, 353.

V.

An employe does not assume the risk arisinp: from his

employer's neglect to perform the duties owing to him

with respect to the appliances furnished in the perform-

ance of these duties, and an employe is under no ohiigation

to use care to discover defects which he is entitled to

assume do not exist.

Texas and Pacific Railway Co. v. Archibald, 170

U. S. 665;

Mason & O. R. Co. v. Yockey, 103 Fed. 265, 267;

Tennessee Coal, Iron and Ry. Co. v. Currier, 108

Fed. 19, 23;

Great Northern Ry. Co. v. McLaughlin, 70 Fed.

669, 676.

VI.

Under the circumstances of this case the mere fact that

the elevator had stuck did not, as a matter of law, impose

upon the plaintiff the duty of making a general inspection

of the condition of the elevator outside of the particular

cause that made it stick.

American Distributing Co. v. Thome, 122 Fed. 431,

433.

VII.

It has been repeatedly determined by this tribunal that
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no Court is bound to give instructions in the forms and

language in which they are asked. If those given suffi-

ciently cover the case, and are correct, the judgment will

not be disturbed, whatever those may have been which

were refused.

The charge of the judge who tried the case below

w^as full, clear and unexceptionable. It submitted

the case well and fairly to the jury, and was quite as fav-

orable to the company as the company had a right to

demand.

Great Northern Ry. Co. v. McLaughlin, 70 Fed.

669,672;

Railway Co. v. McCarthy, 96 U. S. 258, 265;

Railroad v. Horst, 93 U. S. 291, 295

;

Railroad Co. v. McDade, 135 U. S. 554, 575;

Ayers v. Watson, 137 U. S. 584, 600;

Railroad Co. v. Winter, 143 U. S. 60, 74.

VIII.

This Court has repeatedly held that it will not order

a new trial because it may believe that the jury have

erred in their verdict on the facts. If the Court below

have given proper instructions on the question of law

and submitted the facts to the jury there is no remedy in

this Court for any supposed mistake of the jury.

Great Northern Ry. Co. v. McLaughlin, 70 Fed.

669, 676;

Mills V. Smith, 8 Wall. 27, 32;

Woodruff V. Hough, 91 U. S. 596, 603;

Railroad Co. v. Charless, 51 Fed. 562, 579

;

Aetna Life Insurance Co. v. W^ard, 140 U. S. 76, 91.
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ARGriflEi^T.

Failure to supply ^^saTety biock§" the proxi-

mate cau§e of Carl»on'!!$ injuries.

"The proximate cause is the efficient cause, the one

that necessarily sets the other causes in operation. The

causes that are merely incidental or instruments of a supe-

rior or controlling agency are not the proximate causes

and the responsible ones, though thej' may be nearer in

time to the result. It is only when the causes are inde-

pendent of each other that the nearest is, of course, to be

charged with the disaster."

The above statement of the law is taken from Insurance

Co. V. Boon, 95 U. S. 117, 130; and in the light of this

clear statement of the law let us take up the consideration

of the question, what was the proximate cause of the acci-

dent which came to the defendant in error, and which is

the basis of the action upon which he recovered judgment

in the Court below? Clearly the answer must be neglect

of the company to have "safety blocks" attached to the

beam to prevent the elevator from becoming fastened

therein. The failure to supply "safety blocks" is,

in the language of the authority just cited, the efficient

cause, the one cause which necessarily set all the other

causes in operation. The elevators were safe with the

"blocks" and were unsafe without them. It must have been

impossible for the port elevator to have been brought to

the top, it must have been impossible for the starboard

elevator to have fallen to the hold of the ship, but for the

neglect to furnish the starboard elevator with these blocks.

The fact that the starboard elevator could not have fallen

but for the port elevator being lifted still leaves the fact
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that the port elevator could not have been lifted but that

the starboard elevator was caught in the beam, due to

the absence of the safety blocks. There was thus an

unbroken connection between the wrongful act and the

injury, a continuous succession of events so linked together

as to make a natural whole. At no time was there a new

and independent cause intervening between the wrong and

the injury. It must always have been present to the minds

of those charged with the duty of supplying these blocks,

that their absence would throw the whole mechanism into

disorder, when the elevator was caught in the beam, and

the consequences to follow this failure to supply blocks so

serious, could it have escaped attention? The truth is

that the duty of inspection which devolved upon the offi-

cers of the "Saint Paul" was neglected because of the

crowded condition of the hold of the ship which made

inspection impossible. See testimony of E. W. Mason,

Transcript of Record, page 126.

That the proximate cause of an injury is ordinarily a

question for the jury, to be determined as a fact, in view

of the circumstances of fact attending it, has been innum-

erable times determined. See this brief. Points and

Authorities I.

The contention made by the steamship company that

these safety blocks were attached to the beam for the pur-

pose of saving the elevators and not for the protection of

life and limb "can only hold," in the language of 1 Thomp-

son on Neg., Sec. 291, "in jurisdiction where property is

placed above humanity."
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Fellow servant doctrine cannot apply here.

Even though it may be said that the act of a fellow

sen-ant in lifting the port elevator contributed to Carl-

son's injuries, the company is not relieved of responsi-

bility, if it had a share in producing them. At the risk

of repetition, it may be said, that the port elevator could

not have been lifted but for the starboard elevator being

caught in the beam, and the starboard elevator could not

have been caught if the safety blocks had been in their

proper place, thus it comes back to the safety blocks.

Under Points and Authorities III of this brief are col-

lected some of the cases which announce the rule, which

in fact needs no citation of authority, that the master

does not escape responsibility if his negligence, mingling

with that of a fellow servant, produces the happening of

the event upon which action is brought, but nowhere can

the fellow servant doctrine have any application here. It

does not matter whether Smith, the foreman, or any other

servant was negligent in some way which contributed to

Carlson's injuries. The work in which Smith and the men,

who were with him, were engaged, was that of placing in

condition for operation a mechanism, the duty to do which

devolved upon the master, which duty could in no manner

be delegated by the master to a servant so as to escape

responsibility placed upon the master by law. In all

cases the question turns rather upon the character of the

act, if the act is one done in the discharge of some positive

duty of the master to the servant then negligence in the

act is the negligence of the master. See Authorities under

IV, Points and Authorities of this brief.

Nor did Carlson assume the risk arising from his
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employers' neglect to perform the duties owing to him,

with respect to the appliance furnished in the performance

of his duties, Carlson was under no obligation to use

care to discover defects which he is entitled to assume

do not exist. See Points and Authorities V of this brief.

Under the circumstances of this case the mere fact

that the elevator had stuck did not, as a matter of law,

impose upon Carlson tJie duty of making a general inspec-

tion of the condition of the elevator outside of the particu-

lar cause that made it stick.

American Distributing Co. v. Thome, 122 Fed. 431,

433.

Trial Court not bound to s^re in§triictions in the

form and lang^ua^e in whicii they are asked.

Complaint is made that the Court did not give the

instructions numbered II, III, IV, V, YI, VII, VIII,

Transcript of Record, pages 190, 191, 192, 193, 194, 195

;

but the practice has long since been settled that if instruc-

tions given by a trial Court sufficiently cover the case, and

are correct, the judgment will not be disturbed because

the trial judge did not think proper to give instructions

requested in the exact language in which they were

requested. See cases cited in this brief under Points and

Authorities VII.

For full charge given by Court to jury, see Transcript

of Record, pages 159-168. The charge of the Court cov-

ered every phase of the case, every statement of law in it

is correct, in fact the plaintiff had no fault to find with

the charge as given, not an exception was taken to it. The

company's sole complaint is that a requested charge, ex-
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ceetlingly lonp:thy, was not given, which p^ave undue promi-

nence to tlie phiintitf in error's side of the case, which

entirely ij^nored the case made by Carlson. It is submitted

that it would not have been fair to Carlson for the Court to

have «;iven the instructions requested by the steamship

company. See requested instructions refu.sed, fifteen in

number, Transcript of Record, pages 168, 179.

I?Ii§takc or the Jury

Finally it is contended that the jury did not properly

pass upon questions of fact, which by the trial Court were

submitted for determination.

And first : It is said that the jury should have found

that the "safety blocks" were placed under the beams to

prevent the elevators from being damaged while in opera-

tion, and that they were not installed as a measure of

safety to the emplojTS operating the same. And again

Second : After the elevator became fastened in a man-

ner well understood by Carlson, he negligently allowed

the steam to escape by reason of the position in which he

had left the lever, so that the other elevator was moved.

Third: While in this situation he undertook to break

down and dislodge the elevator which was fastened, by

stepping on to the same and throwing therein a heavy keg

of lead, the distinct and sole purpose of which was to

break loose the elevator from the fastenings.

Fourth : That the danger of this elevator becoming

fastened was obvious and open, and Carlson knew the

danger and character of the elevator, its liability to become

fastened in the absence of safety blocks, and without

promise of change continued to operate the same.
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These were all questions tried out in the lower Court

to which the jury returned a verdict adverse to the steam-

ship company's contention.

This Court has repeatedly held that it will not order

a new trial because it may believe that the jury have erred

in their verdict on the facts. If the Court below gave

proper instructions on the questions of law, and submitted

the facts to the jury, there is no remedy in this Court for

a supposed mistake of the jury.

It is respectfully submitted by the defendant in error,

that an inspection of this record Avill show it to be sin-

gularly free from error. The admitted facts in the case

is that the elevators were not inspected by the officers

of the ship "Saint Paul," though it was the habit of the

officers of the ship to inspect them daily. Transcript

of Record, pages 125, 126; and that upon Carlson the

steamship company had imposed the duties of winchman

in addition to his ordinary duties as longshoreman, the

regular winchman being absent from his post the day of

the injury to Carlson. Transcript of Record, page 134;

and again Transcript of Record, page 139 (testimony of

Peter Smith, foreman).

HENRY E. McGinn,

Attorney for Andrew Carlson, Defendant in Error.


